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Andrew J. Norris 

Captain, U.S. Coast Guard (retired) 

President, Tradewind Maritime Services Inc. 

https://www.tradewindmaritimeservices.com/ 

(401) 871-7482 

 

June 24, 2020 

 

Arlen Braud 

Braud & Gallagher, LLC 

111 N. Causeway Blvd, Ste. 201 

Mandeville, Louisiana 70448 

 

Dear Mr. [COMPANY]  ,

I have been retained to provide expert opinion and commentary to determine whether acts of 

unseaworthiness or negligence contributed to the injury suffered by your client, Jeramey 

, on August 18, 2017.  To the best of my knowledge and understanding, this report was Wallgren

prepared in accordance with the requirements of Federal Rule of Civil Procedure 26(a)(2)(B). 

I.  Compensation 

I have been compensated at the rate of $300/hour to prepare this report.  See Enclosure (A).  

II.  Qualifications and publications 

I am an attorney licensed in Maryland.  I received my law degree from the University of Florida 

(with honors) in 1993.  Between 1994 and 2016, I served as an active duty attorney for the Coast 

Guard, retiring with the rank of captain.  Career highlights include being appointed as a court-

martial trial court and appellate court judge on the U.S. Coast Guard Court of Criminal Appeals; 

serving as the Staff Judge Advocate for the Fourteenth Coast Guard District in Honolulu, 

Hawaii; qualifying as a marine casualty investigator, and serving as the investigating officer at a 

formal Coast Guard investigation; and serving as the Robert J. Papp, Jr. Professor of Maritime 

Security at the U.S. Naval War College.  Upon retiring, I worked for a semester as a visiting 

professor of maritime policy at the U.S. Coast Guard Academy, and then from January 2017 

until June 2018 as a trial attorney at the U. S. Coast Guard National Center of Expertise for the 

Suspension & Revocation of merchant mariners’ credentials (MMC).  Since June 2018, I have 

been self-employed as a maritime consultant.  Please refer to my CV (Enclosure B) for more 

details, including a list of all publications authored in the previous 10 years. 

III.  Prior expert testimony 

I have not testified in an expert capacity in the past four years. 

In October 2018, I prepared and submitted an expert report on behalf of plaintiff/counter 

defendant BIDCO Marine Group in BIDCO v. Busch Marine, case no. 2016-cv-11199-VAR-

PYM, United States District Court, E.D. Michigan.  

https://www.tradewindmaritimeservices.com/
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In January 2019, I prepared and submitted an expert report on behalf of plaintiff in The Matter of 

Creole Chief, Inc. as owner and operator of the M/V NATALIE JEAN, case no. 18-cv-6488,  

United States District Court, E.D. Louisiana. 

In May 2019, I prepared and submitted an expert report on behalf of the defendant American 

Tugs in Anne Dufrene v. American Tugs, Civil Action No. 18-554, United States District Court, 

E.D. Louisiana. 

Please see Enclosure C. 

IV.  Documents and other evidence examined 

On the basis of this experience, I have formed the opinions stated later in this report.  To do so, I 

examined:  

- Defendant’s answers to plaintiff’s first set of interrogatories 

- Plaintiff’s Florida Marine employment records  

- Trip deckhand agreement 

- [COMPANY] incident report 

- [COMPANY] personal accident/illness form 

- Statement of  Larry Barras

- Statement of  Theodore White

- Statement of  Michael Stevens

- USCG 2692 related to this incident 

- Plaintiff’s application for a medical certificate 

- [COMPANY] payment history to plaintiff 

- [COMPANY] personnel file for plaintiff 

- Excerpts from [COMPANY] Safety Management Manual 

- Plaintiff’s personnel file from  Chem Carriers

- Plaintiff’s medical records 

- Record of indemnity payments to plaintiff 

- Vessel logs from August 1, 2017 through (and including) August 31, 2017 

- Insurance declarations and related documents 

- [Vessel]’s Certificate of Documentation  

  - Applicable federal laws and regulations 



3 
 

- Applicable American Waterways Organization (AWO) Responsible Carrier Program 

(RCP) standards 

- Applicable Towing Vessel Inspection Bureau (TVIB) audit standards. 

- The deposition of  Jeramey Wallgren

V.  Involved parties and vessels 

The [vessel], official number , is a 148 gross ton, 118 net ton, 2000 HP conventional twin 650614

screwed towing vessel.  Built in 1982, she is 75’ long, 28’ wide, and draws 8.5’. 

The barges being made up at the time the injury occurred on August 18, 2017 were the SH 215, 

the SH 244, the SH 260, the SH 248, the NESI 12, and the SH 256. 

The [vessel] was owned and operated by Dale Martin Offshore LLC ([COMPANY]).  Her crew  

at the time of the incident consisted of Captain , Master; Captain , Michael Stevens Ted White

pilot; , deckhand; and , deckhand.  Justin Sanders Jeramey Wallgren

Jeramey Wallgren (plaintiff) was retained by [COMPANY] as an independent contractor trip  

deckhand pursuant to a Trip Deckhand Agreement signed on August 10, 2017. 

VI.  General description of incident 

At approximately 9:30 AM on August 18, 2017, the [vessel] arrived at the Ecoserv docks in 

Larose, LA.  At approximately 10:30 AM she began building her westbound tow, which was 

completed at approximately 9 PM that day.  At approximately 4:45 PM, plaintiff was working 

with face wires, spring lines and push gear
1
 in the process of building the tow when he felt and 

heard a pop in his right shoulder, with pain radiating down his right arm.  He initially thought it 

might just be a sprain that might work itself out with rest and the passage of time.  However, by 

the afternoon of the next day, August 19, he could not lift his right arm or hold anything.  At that 

time, the Master, Captain , informed the Operations Manager, , of the injury.  Stevens Larry Barras

Arrangements were made to remove plaintiff from the towboat the next day, which occurred in 

the vicinity of Amelia, LA at around 7:30 AM.  Mr.  took plaintiff to AHS Walk-in Clinic Barras

in Youngsville, LA, where he was diagnosed as having a torn rotator cuff.  This injury has 

caused plaintiff to have to undergo surgery to repair the injury. 

The sequence of events that directly led to plaintiff’s injury are more fully described later in this 

report. 

  

                                                           
1
 This is a term of art used by the Coast Guard to describe the rigging that is normally used to make up a tow of 

barges or to face up the towing vessel to its tow when the towing vessel is pushing ahead or towing alongside. 
Essentially, all of the rigging components in use on a towing vessel and its tow when underway would fall under 
the term face wires, spring lines and push gear as used in 33 CFR §164.76.  Unfortunately, COMPANY does not 
adopt this definition or terminology in its SMM, which leads to imprecision and inconsistency in the SMM’s 
descriptions of towing gear and equipment. 
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VII.  Applicable best practices and standards of care 

In 2004, Congress reclassified towing vessels as vessels subject to inspection under part B of 

subtitle II of title 46, United States Code, and authorized (and in later legislation, required) the 

Secretary of Homeland Security to establish requirements for the inspection of towing vessels, 

their possible use of safety management systems (SMS), and hours of service requirements for 

them.  On August 11, 2011, the Coast Guard published an NPRM titled “Inspection of Towing 

Vessels” in the Federal Register (76 FR 49976).  By final rule effective July 20, 2016, the Coast 

Guard carried out Congress’s 2004 mandate by adopting a comprehensive safety system that 

includes company compliance, vessel compliance, vessel standards, and oversight in a new Code 

of Federal Regulations subchapter (46 CFR subchapter M) dedicated to towing vessels.  

Although the regulations took effect in July 2016, existing vessels were not required to meet 

most of their requirements until July 20, 2018. 

Although subchapter M was not in effect with respect to [COMPANY] and its vessels in August 

2017, when plaintiff’s injury occurred, [COMPANY], like many towing companies,
2
 had 

adopted a Towing Safety Management System (TSMS) that was implemented within the 

company on December 1, 2016.  The TSMS is explicitly based on and compliant with subchapter 

M and other preexisting Coast Guard regulations, as well as industry standards and best 

practices.
3
  Features of [COMPANY]’s TSMS and associated components are discussed below. 

What the TSMS is (or does) – According to company policy, the TSMS defines policies, 

procedures, and programs pertinent to the safety & environmental protection policy (SEPP). 

SMM 1.1.3.  Furthermore, “SEPP is the driving force” of [COMPANY]’s safety management 

system. SMM 1.1.2.  [COMPANY] accomplishes its safety policy “to maintain a safe working 

environment for all crewmembers . . . by providing a TSMS that includes safe practices 

procedures and training.”  SMM 2.1 S. By company policy, vessels “must be operated in 

accordance with the TSMS.”  SMM 1.1.4. 

Safety Management Manual – The [COMPANY] SMM is described as a documented 

management system . . . maintained in accordance with the requirements of the subchapter M.  

SMM 1.1.4.  Said more colloquially, the SMM is designed to describe the TSMS.  SMM 1.1.1.  

Sections of the SMM are arranged to coincide with elements of . . . US towing vessel industry 

standards.  SMM 1.1.4.   

Note - citations in this report to company safety policies and procedures, including citations 

already used, will be to respective and relevant sections of the [COMPANY] SMM. 

                                                           
2
 Other than just “wanting to get ahead” of the regulations, early adoption of a TSMS was often a condition for 

entering into carriage contracts with oil majors and other large customers.  In addition, members of the American 
Waterways Organization’s (like COMPANY) were required, prior to subchapter M “formally” taking effect, to 
comply with AWO’s Responsible Carrier Program, a safety management system for tugboat, towboat and barge 
companies that provides a framework for continuously improving company safety performance.  The RCP was 
accepted by the Coast Guard as an existing safety management system that meets the TSMS requirements of 
Subchapter M in 2016, facilitating AWO members’ compliance with the towing vessel inspection regulations. 
3
 SMM 1.1.6. states that “[t]he procedures and documentation in place ensure compliance with subchapter M, 

other laws and regulations, and industry standards.”   
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How the TSMS is supposed to work  

1.  [COMPANY] vision – [COMPANY]’s vision, as stated in SMM 2.0.2, includes “causing 

NO harm to people.”  To accomplish this vision, [COMPANY] will, as a matter of policy . . . 

“create a culture in which HSSE is paramount.” 

2.  Objectives - Documented objectives for safety, security, and environmental protection have 

been established and are maintained at each relevant function and level within the Towing 

Operations organization, both ashore and onboard the vessels.  SMM 1.1.2.  The methods used 

for reviewing and setting objectives rely upon various sources, including . . .C.  Other mandatory 

rules and regulations such as subchapter M;  D.  Applicable codes, guidelines, and standards 

recommended by . . . other marine industry organizations. 

3.  Safety Policy Statement (SMM 2.0.1) – “[COMPANY] is committed to ensuring the 

prevention of injury or loss of life . . . by establishing a policy of operational and procedural 

guidelines for all personnel within the organization.  This includes 

 Safety and environmental protection policies; 

 Instructions and procedures to ensure the safe operation of marine vessels and 

environmental protection in compliance with applicable regulatory requirements; 

 Defined levels of authority and levels of communication between shore and shipboard 

personnel; 

 Emergency preparation and response procedures; and 

 Procedures for internal audits, external audits, and management reviews. 

The development and implementation of this policy is ongoing.  All company personnel are to be 

included and to actively participate in the development and continuing improvement of this 

TSMS.” 

4.  [COMPANY] plan for implementing its policy (SMM 2.1.1) - The company’s plan to 

implement its safety policy includes the following: 

a..  A comprehensive safety policy establishing rules and procedures for safe operations and 

conduct at all levels. 

b.  Education for all personnel to assure that all personnel are aware of laws, regulations, and 

best practices, know how their duties and operations may affect the vessel, crew and other 

equipment, and know and follow company policies and procedures for safe operations and 

behavior. 

c.  Disciplinary rules for safety policy violations; 

d.  Enforcement of the safety policy through inspections, recordkeeping, and internal compliance 

reviews, manager and employee cooperation in reporting equipment problems, violations and 

accidents that have an impact on safe operations.  
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In short, [COMPANY]’s TSMS, as implemented by the SMM, was intended as a holistic system 

to ensure company operations were conducted safely and in compliance with environmental 

protection requirements.  The SMM describes how the TSMS’s goals are to be met, and 

compliance with it (and the TSMS generally) was mandatory.  Of particular relevance, the SMM 

created and prescribed “[i]nstructions and procedures to ensure the safe operation of marine 

vessels . . . in compliance with applicable regulatory requirements.”  By creating these safety-

focused instructions and procedures, and by making compliance with them mandatory, 

[COMPANY] created a standard of care that all of its employees had a duty to follow.  Failure of 

its employees to follow the instructions and procedures prescribed in the SMM constituted of a 

breach of that duty.  As this report will demonstrate, [COMPANY] and its employees routinely 

failed to adhere to the safety-focused instructions and procedures set out in the SMM, and thus 

routinely breached their duty of care. 

VIII.  Analysis 

The analysis is structured as follows: 

A. Examination of iIlustrative components of the [COMPANY] Towing Safety Management 

System and Safety Management Manual. 

B.  Examination of components of the TSMS/SMM as they related to plaintiff. 

 1.  Plaintiff’s hire and orientation 

 2.  The towing evolution in which plaintiff was injured 

 3.  Plaintiff’s disembarkation from the vessel 

C.  Examination of reporting requirements related to plaintiff’s injury and other events 

A. Illustrative components of the [COMPANY] Towing Safety Management System and 

Safety Management Manual  

The following discussion examines two components of the SMM, neither of which could 

necessarily be said to have had a direct causal role in the injuries plaintiff sustained: (1) the 

SMM’s description of deckhand duties and responsibilities (and derivative topics), and (2) issues 

related to vessel logs.  The purposes of this examination is to highlight, in the abstract, issues 

with the TSMS/SMM as it was written and as it was applied (or not).  This discussion will begin 

to build the case that [COMPANY]’s TSMS/SMM was poorly written and executed, and was 

generally ignored at all levels of the company.   

A.1. Use of undefined terminology 

One required component of an SMS is a depiction of company organization, and documentation 

of the authority and general responsibilities of individuals at different levels, including the vessel 

master and crew.  [COMPANY]’s policy with respect to deckhands is discussed in SMM 6.20, 

Deckhand Responsibilities.   
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SMM 6.20.2 states that its purpose is to set forth the duties and responsibilities of a deckhand.  

SMM 6.20.3 lists/describes deckhand responsibilities, and SMM 6.20.5 lists/describes deckhand 

duties.  The difference between responsibilities and duties is not explained.  This distinction, or 

lack thereof, is confusing, particularly since essentially the same requirements appear as both 

“responsibilities” and “duties.”  For example, a “responsibility” of deckhands is to “report unsafe 

conditions to the master.” A “duty” of deckhands is to “promptly report the existence of any 

potentially hazardous conditions to the captain” (6.20.5 B.18).  And SMM 6.20.5 F.(1) prescribes 

a “duty” for a deckhand to “promptly report the existence of any potentially hazardous 

conditions to the captain.”  These essentially identical requirements characterized as both a 

responsibility and a duty raise the unanswered question of what, exactly, a responsibility is for 

purposes of the TSMS/SMM, and what a “duty” is. 

A.2. Use of inconsistent terminology 

Another major issue with SMM 6.20 is its lack of clarity regarding what positions of authority 

exist and are occupied aboard [COMPANY] [COMPANY].
4
  Excerpts from the 

“responsibilities” and “duties” of the deckhand in SMM 6.20 amply illustrate this issue: 

- Subsection 6.20.3  - The deckhand is directly responsible to the vessel’s captain 

- Subsection 6.20.3 – The deckhand is responsible for reporting unsafe conditions to the master  

- Subsection 6.20.5 B.11 – The deckhand has a duty to report the condition of the tow and 

running lights to the master/mate. 

- Subsection 6.20.5 F.(1) – The deckhand has a duty to report any hazardous or unsafe condition 

to the master on watch. 

- Subsection 6.20.5. H. 1.  – the deckhand has a duty to perform tasks as directed by the master 

or Operator on Watch. 

As can be seen, SMM 6.20 contains no less than five terms – captain, master, mate, master on 

watch, and operator on watch – to describe to deckhands such as plaintiff those individuals in 

positions of authority aboard the vessel.  This is obviously confusing and problematic. 

This welter of descriptive terms – captain, master, mate, master on watch, and operator on watch 

– used in section 6.20 of the SMM to describe vessel officers who have supervisory 

responsibilities over deckhands like the plaintiff is compounded when other sections of the SMM 

are considered.  In fact, no less than eight additional terms are used, and these are only the ones 

in sections of the SMM that were provided and accessed as being possibly relevant to the issues 

presented in this case.  These include: (1) Officer in charge of a (or the) navigational watch 

(SMM 1.2)
5
; (2) operator on duty (SMM 2.12.5.1); (3) pilot on watch (SMM 5.1.5.3); (4) 3

rd
 

                                                           
4
 Recall COMPANY’s commitment in SMM 2.0.1 to ensure the prevention of injury or loss of life . . . by establishing, 

inter alia, defined levels of authority. 
5
 As this is the term the company chose to define in its “Definitions” section of the SMM, it would seem that this is 

the term that should have been used consistently throughout the manual.  But that is obviously not the case. 
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mate (SMM 6.12.5.1); (5) 2
nd

 mate (SMM 6.12.5.1); (6) 1
st
 mate (SMM 6.12.5.1); (7) captain on 

watch (SMM 7.15.3); and (8) officer on watch (SMM 9.3.5.1).   

This inconsistent mélange of terms is the product of clear carelessness by [COMPANY] in its 

crafting of its SMS, as reflected in its SMM.
6
  It is utterly inconsistent with the standard of care 

required of [COMPANY] in its creation of a SMS required by subchapter M and through its 

participation in the AWO RCP program.
7
  It also thwarted one of the means by which 

[COMPANY] strove to ensure the prevention of injury or loss of life (see SMM 2.0.1.).   

A.3. Use of inappropriate terminology (and its implications) 

The reference to 3
rd

, 2
nd

, and 1
st
 mates in SMM 6.12.5.1 is especially problematic.  Almost 

certainly, these officer ranks did not exist at [COMPANY] when the SMM was created; such 

ranks are only appropriate to ocean-going tugs 100 GT or larger on voyages more than 600 miles 

or more in length, which are required to have a 3-watch rotation.
8
  The fact that they exist in 

[COMPANY]’s SMM is really an egregious error – no-one in the inland towing industry uses 

these terms or employs mariners in these capacities.  The fact that they are used in the SMM (as 

ranks within the company to which deckhands can aspire) indicates several things: (1) the 

company that created [COMPANY]’s SMS/SMM thoughtlessly and in error cut and pasted into 

[COMPANY]’s SMM something from the regulations or from a previous SMM they had written 

that applied to companies that operated larger ocean-going vessels: (2) nobody in [COMPANY] 

– not even the corporate executives who adopted the SMM – read the SMM, or at least this 

section of the SMM, before it was adopted, since there is no way even a casual reader would not 

have been startled by the use of such inappropriate terminology; and (3) in the nearly 9 months 

between the adoption of the SMM and the accident that is the subject of this case, either (a) not a 

single person read this section of the SMM, since, again, the egregiousness of this error would 

have leapt out to any reader with any modicum of experience in the inland towing industry; or 

(b) those who may have accessed this section took no steps to correct this obvious error, which 

demonstrates that the SMM was not a living document, and the TSMS was not focused on 

continual improvement.
9
 

A.4. Mystery and missing logs 

In response to Interrogatory #2 (All logs (boat logs, engine room logs, maintenance logs, 

inspection logs, etc.) from the M/V [VESSEL] for the two months prior to the incident at issue 

                                                           
6
 The other possibility is that this inconsistent terminology was intentionally used.  This seems highly unlikely; but if 

it was the case, it presents a whole host of new issues. 
7
 AWO has endorsed this definition of “clarity”:  The ability of a process, idea, concept, or element of a program to 

be communicated and understood by the people. To provide clarity means to provide intent, sufficient detail and 
specificity so as to make it easy for something to be communicated and to be understood by the people in the 
same context intended by the writer. A process that has clarity is clearly defined. 
8
 46 USC 8104. 

9
 Recall that a precept of the XXX Safety Policy (SMM 2.0.1.) is that “[t]he development and implementation of this 

policy is ongoing.  All company personnel are to be included and to actively participate in the development and 
continuing improvement of this TSMS.” 
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and one month after said incident), the defense produced 31 Master Utility Logs, one for each of 

the days in August 2017.   

It is unclear what these logs are.  [COMPANY] adopted its TSMS on December 1, 2016.  Part of 

the TSMS was the creation and adoption of a number of forms that were to be used to implement 

and effect the TSMS.  One of those forms is Safety Management Form (SMF) 7.3, Master Daily 

Log.  According to the corresponding section in the SMM, SMM 7.3, each company vessel was 

required to maintain a Master’s Daily Log, and the log was to be completed daily.  Among other 

things, this form contains a list of all of the items required to be completed by SMM 7.6 (Daily 

Checklist).  It was also the place where extraordinary events such as personal injuries that 

occurred aboard the vessel were to be logged.
10

  Form SMF 7.3 itself states that “[t]his form 

captures all required daily routine reporting requirements of the TSMS.”  According to SMM 

1.1.4. (Safety Management Manual), “[SMM] documentation is captured on Safety Management 

forms (SMF).” 

This then begs two questions: (1) what is a “Master Utility Log;” and (2) where is SMF 7.3 for 

the date of the incident (or for each day of August 2017, for that matter)?  As to the first 

question, nowhere is a “Master Utility Log” discussed in the SMM, and it does not appear to 

have been a component of the TSMS.
11

  Thus, it is unclear what a Master Utility Log is, how (if 

at all) it fits into the TSMS, and why it was being used in August 2017, instead of the form 

required by SMM 7.3.  As to question 2, as of December 1, 2016, SMF 7.3 had been adopted to 

“capture[] all required daily routine reporting requirements of the TSMS,” plus extraordinary 

events like crewmember injuries.   So in addition to the inexplicable existence of a “Master 

Utility Log,” which shouldn’t exist at all, there is the issue of the missing SMF 7.3, which most 

definitely should have existed, and should have been, but wasn’t, produced.  This form should 

contain, or should have contained, a contemporaneous “true and accurate” record of plaintiff’s 

injury (see footnote 10); but unfortunately, it does not appear to exist. 

A.5. Mystery logs were not completed in accordance with policy 

What we are left with are the 31 Master Utility Logs apparently maintained aboard [VESSEL], in 

violation or in contravention of the TSMS, in August 2017.  If those logs, regardless of their 

derivation, are indicative of how vessel personnel followed TSMS procedures, and of how the 

company followed up to ensure that the TSMS requirements were being properly followed, then 

it is clear that TSMS procedural compliance was not high on the priority list of either the 

company or its employees.   

For example, the Master Utility Log has a block on it in the section entitled “No Accident 

Verification” that says “I certify that I have not had or witnessed an injury this day (to be filled 

and signed by every crew member each day).”  Despite this requirement, this section of the log 

                                                           
10

 Per SMM 5.1.5.4, injuries should be entered in the “Vessel Daily Log,” and the injured party should sign the entry 
if possible.  Presumably, the “Vessel Daily Log” is the same as the “Master’s Daily Log” – though it would have been 
nice if consistent terminology was used.  Per SMM 7.3.5, the log must contain a “true and accurate record” of the 
event. 
11

 The defense provided a blank copy of SMF 7.3 in discovery.  The form is clearly labeled as such, in no way 
resembles the Master Utility Form, and does not use the term “Master Utility Form” anywhere on it. 
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only had information (typed crew member names) in it on 9 of the 31 days that month.  And the 

signature requirement was not complied with at all. 

In addition, the “No Accident Verification” section has a block on it asking “was accident report 

completed?”  The only time this block was completed in the week of plaintiff’s accident was on 

August 19, when N/A was entered into this block.  That is the date that plaintiff completed form 

SMF 8.4A, the “Personal Accident/Illness form” described in SMM 8.4 – so ironically, the only 

time this block was even filled out in the log during the accident week, it was completed 

incorrectly.  On August 21, 2017, the date the master completed form SMF 9.5 ([COMPANY] 

Incident Report) regarding plaintiff’s injury, the “was accident report completed” block is blank. 

The Master Utility Log also requires a listing on a daily basis of the crewmembers who attended 

the safety meeting and/or drill.  This block was frequently left blank in the log for the 31 dates in 

August 2017.  The form also has a line for the captain’s name to be recorded; on multiple 

occasions, this was left blank. 

So in short, if, as it appears, the Master Utility Log was, for inexplicable reasons, being used in 

August 2017 instead of the Master’s Daily Log (SMF 7.3), the casual non-compliance with the 

Master Utility Log’s mandatory requirements by the crew, along with the company’s apparent 

acquiescence in this laxity and carelessness, does not bode well for either the company’s or the 

crew’s compliance with other mandatory requirements, such as compliance with the TSMS’s 

safety procedures. 

B.  Components of the TSMS/SMM as they related to plaintiff 

This report will now examine aspects of [COMPANY]’s safety policy, as set out in the SMM, as 

they directly applied to plaintiff.  As will be demonstrated, [COMPANY] and its employees at 

all levels failed to comply with company safety policies and procedures in all aspects of its/their 

interactions with plaintiff 

B. 1.  Plaintiff’s hire and orientation 

Though the policy is confusing and inconsistent (see discussion below), [COMPANY]’s policy 

was that “[e]very new crewmember that comes onboard the vessel is required to receive an 

orientation.”  SMM.6.2.1.  A “new” crewmember is one who, like plaintiff, has never sailed on 

the vessel before.  SMM 6.2.4.  As to the importance of this orientation, SMM 6.2.5 states that 

It is important that each crewmember be adequately prepared to assume his/her 

functions on the vessel prior to performing their shipboard duties.  The 

requirements for this familiarization and basic safety training are contained in 46 

CFR 15.1105.  These regulations require that this familiarization take place prior 

to the new individual assuming duties aboard the vessel. 

In addition to satisfying 46 CFR 15.1105, it is also clear that the company’s new crew orientation 

was designed to satisfy the regulatory requirements in subchapter M.
12

  Subchapter M 

                                                           
12

 Form SMF 6-2-B (New Crew Orientation checklist) specifically states that “[t]his orientations and training meets 
46 CFR 140.410.”  This section is in subchapter M. 
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(specifically, 46 CFR 136.110) defines “crewmember” by reference to 46 CFR 16.105, which in 

turn defines a “crewmember” as an individual who is:  (2) Engaged or employed onboard a 

vessel owned in the United States that is required by law or regulation to engage, employ, or be 

operated by an individual holding a credential issued under Chapter I, subchapter B of Title 46, 

CFR.  The [VESSEL] was such a vessel, and plaintiff was “engaged” onboard her.  As such, 

[COMPANY]’s TSMS required that he be provided an orientation.
13

 

The orientation was to take place in two stages and to be recorded on two separate forms.  The 

first stage was at the company, where the Director of Safety and Compliance was charged with 

providing orientation before the crewmember ever set foot aboard the vessel.  SMM 6.2.6; SMS 

6.11.3.  This phase of the orientation was to be conducted using, and recorded on, SMF 6.2 A.  

Required items in this phase of the orientation included safety as a condition of employment; 

injury prevention/back safety; safety policy; personal protective equipment; Master’s authority 

and responsibility; SMM and operating procedures; reporting injuries; and reporting unsafe 

conditions. See SMF 6.2 A. 

The second phase of a new crewmember’s orientation was to be provided by the captain aboard 

the vessel, using (and recorded on) SMF 6.2 B.  See SMM 6.2.3.  Items required to be covered 

by SMF 6.2 B include PPE; deck equipment and operations; Master’s authority and 

responsibility; job responsibilities; completing the master log correctly; handling of loaded and 

empty tow; reporting unsafe conditions; JSA procedures and established JSAs; vessel orientation 

and vessel layout; and awareness of and response to hazards inherent to operation of the towing 

vessel.  As with Form SMF 6.2A, SMF 6.2 B was to be signed by both the individual providing 

the orientation and by the new crewmember.   

As to the timing of this orientation, the excerpt from SMM 6.2.5. quoted above implies that the 

orientation should be conducted before the new crewmember “assum[es] duties aboard the 

vessel.”  This appears to be the case for the first stage of the orientation, which, as mentioned 

before, was to occur before the new crewmember even stepped aboard the vessel.  It also appears 

to be the policy, at least nominally, of the second phase as well, since the section of the SMM 

relating to the second phase orientation endorses the principle that “[i]t is important that each 

crewmember be adequately prepared to assume his/her functions on the vessel prior to 

performing their shipboard duties.” SMM 6.2.5 (emphasis added).  However, this sensible policy 

is muddied by SMM 6.2.6., which states that second phase orientation it is to be completed 

“when the new crewmember is onboard the vessel,” with no amplifying information.  The 

form/checklist itself (SMF 6.2 B) does not help much by stating on it that it is to be completed 

“on-board during first hitch.”  

Confusingly, [COMPANY] also has an “Orientation and Training” policy memorialized in SMM 

6.11.  This policy makes explicit the tie between a meaningful orientation and crew safety by 

                                                           
13

 This orientation requirement, both regulatory and through the COMPANY TSMS, applied to plaintiff as a 
crewmember regardless of whether he was “engaged” aboard the vessel as an employee or an independent 
contractor.  Said differently, if, as it appears, he was “engaged” as an independent contractor, not an employee, he 
still had to be provided the required orientation, since he was a crewmember. 
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stating that “[a] carefully planned and executed new hire orientation will enhance employee . . . 

safety.”  SMM 6.11.1. 

At first glance, it might seem that by referring to “new employees” or “new hires,” the policy in 

SMM 6.11 would only apply to non-crewmembers, who would instead be covered by the policy 

in SMM 6.2.  Unfortunately, this clear distinction is shattered in SMM 6.11.3 (Responsibilities), 

which provides that the captain is “responsible for training new hires onboard the vessel using 

[Form] SMF 6.2 B,” and in 6.11.6, which requires that company training/orientation be recorded 

on form SMF 6.2 A.  As the same checklists are used under both SMM 6.2 and SMM 6.11, it 

appears that the requirements of SMM 6.2 and of 6.11 are one and the same, which begs the 

question – why have two policies?
 14

 

This question becomes all the more germane when the contradictions, particularly in the timing, 

of the requirements of the two policies are examined.  SMM 6.11.2 states that the purpose of the 

new hire orientation and training policy is to ensure that new employees receive the appropriate 

training “before beginning work.”  SMM 6.11.5.2 states that crewmember training required by 

SMM 6.11 must be conducted as soon as practicable, but no later than 5 days after employment.  

SMM 6.11.6, on the other hand, provides that vessel specific training is to be done within the 

first 24 hours of (the crewmember) stepping aboard the vessel.  And as set out above, SMM 6.2 

requires that SMF 6.2 B be completed onboard “during the first hitch.”  And it cannot be ignored 

that SMM 6.2.5 endorses the provision of required training “prior to [the new crewmember] 

performing [his or her] shipboard duties.”  

So taken together, there is variously a requirement to complete shipboard orientation and training 

either “before [the crewmember] begin[s] work,” before the crewmember “perform[s] his or her 

duties,” 5 days after the crewmember’s employment, within 24 hours of the crewmember 

stepping aboard the vessel, or sometime during the first hitch.  Obviously, this is a terribly 

confusing, and terribly written, policy – certainly not one that meets the “carefully planned and 

executed” standard that the company itself sets as a means of enhancing employee safety.  

Compliance with this policy is impossible, since there is no standard by which compliance can 

be measured.   

Ultimately, the fact that [COMPANY]’s orientation and training program was terrible is 

irrelevant, since there is no record of any orientation or training whatsoever being provided to 

plaintiff.
15

  The Director of Safety and Compliance himself (or herself) failed to comply with the 

policy of providing new hire orientation (as documented on SMF 6.2 A) before plaintiff ever 

stepped aboard the vessel.  Thus, plaintiff received no orientation about such items as safety as a 

condition of employment, injury prevention/back safety, safety policy, personal protective 

equipment, Master’s authority and responsibility, SMM and operating procedures, reporting 

                                                           
14

 It also bears note that there exists a non-crew orientation policy (SMM 6.3) and checklist (SMF 6.3), which 
further indicates that, by requiring the use of SMF 6.2 A and 6.2 B, SMM 6.11 was intended to apply to 
crewmembers. 
15

 Form SMF 6.2 B states that “[c]ompleted and signed form is to be returned to the office for inclusion in the 
employee training files.  The entire COMPANY personnel file related to plaintiff consists of a trip deckhand 
agreement, a copy of plaintiff’s TWIC, a copy of plaintiff’s Louisiana state ID, and a W-4.   



13 
 

injuries, and reporting unsafe conditions, all of which should have been provided before he ever 

stepped aboard the vessel, and all of which, either singly or collectively, may have played a 

proximate role in the injury plaintiff sustained.  The captain followed the lead of the Director of 

Safety and Compliance by failing to provide shipboard orientation and training, and thus plaintiff 

was deprived of exposure to such important safety topics as PPE, deck equipment and 

operations, Master’s authority and responsibility, job responsibilities, completing the master log 

correctly, handling of loaded and empty tow, reporting unsafe conditions, JSA procedures and 

established JSAs, vessel orientation and vessel layout, and awareness of and response to hazards 

inherent to operation of the towing vessel.  Again, any or all of these deficiencies may have 

played a proximate role in the injuries plaintiff sustained. 

By failing to provide plaintiff with the required orientation and training, (1) the company and its 

employees failed to follow the TSMS, and thus failed to satisfy the new hire orientation and 

training standard of care the company itself established; and (2) failed to meet its duty to plaintiff 

to ensure he was “adequately prepared to assume his/her functions on the vessel prior to 

performing [his] shipboard duties.”  

B.2.  The towing evolution in which plaintiff was injured 

In his deposition, plaintiff’s description of the towing evolution in which he was injured paints a 

picture of a dangerous, even reckless, series of events in which personal injury to a crewmember 

was a highly likely and foreseeable consequence.  As will be discussed further, this evolution 

violated every applicable precept of [COMPANY]’s TSMS.  First, plaintiff’s description of the 

evolution will be summarized. 

The towing evolution 

On the day in question, [VESSEL] and crew were to pick up four barges
16

 from a barge fleet.  

Accessing the designated four barges was difficult and time consuming, since other barges in the 

fleet were in the way and had to be jockeyed around within the fleet to provide necessary access.  

As plaintiff describes it, just to access and gather the four designated barges and get them into a 

2 x 2 configuration for pushing ahead took four hours. 

Unfortunately, the barges weren’t lining up correctly as typically occurs through manipulation of 

the face wires.  It was hot, and the operator on watch was impatient because they’d already spent 

four hours making the tow.  So the operator on watch had the deckhands take tension off the 

ratchets that were being used to tighten the face wires and other gear, and then the [VESSEL] 

cast off from the tow entirely and moved off to the side of the tow, bow in toward the tow.  The 

operator used [VESSEL] to push the barges from the side to improve the alignment, and while he 

was doing so the deckhands, including plaintiff, were furiously working with the ratchets to take 

up slack in the face wires in the hope that the barges would be lined up correctly.   

                                                           
16

 There is a discrepancy in the number of barges the company identifies as making up this tow (six) and the 
number recounted by plaintiff in his deposition (four).  That question of fact will likely be resolved at a later phase 
of litigation; however, its existence does not change this analysis or any of the conclusions that are reached. 
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As plaintiff describes it, this combined evolution of the tug pushing from the side and the 

deckhands alternately loosening and tightening the face wires lasted from 45 minutes to an hour.  

In his words, for this period of time, they were “pushing on them, letting go, pushing back on the 

boat, letting go, pushing and letting go.” Deposition at 98.  As he describes it, the other 

deckhand, who had been on the vessel for 80 days and in the towing industry for 6-7 years, kept 

saying “Man, this thing isn’t safe.  We shouldn’t be doing this…”  The other credentialed 

operator, Captain , also said words to the effect of “I ain’t never seen them do it like Ted White

this.”  Deposition at 111. 

Plaintiff describes the ratchets he was working with as weighing 80 pounds, and being up to 8 

feet long when fully opened.  He was using a ratchet to try to pull the slack out of a cable that 

was tying two barges together when he got hurt.  He describes his technique for using the ratchet 

as taking it between his legs, and yanking as the operator on watch was pushing the tow from the 

side – or in his words, the “captain was pushing, and [they] were snatching.”   

His injury occurred when he yanked hard on the cable and nothing happened.  He felt a pop and 

a burn in his right arm.  According to plaintiff, he reported the injury to the operator on watch 

while the tow-build evolution was still ongoing.  The operator on watch gave him the 

opportunity to stop working, but plaintiff told him “No I can do it” and went back out.  He 

worked for another 30 minutes or so with one arm.  Deposition at 115. 

This unusual and patently dangerous towing evolution violated numerous precepts of the 

[COMPANY] TSMS, as memorialized in the SMM.  The most egregious and germane violations 

are discussed below. 

1.  AHA/JSA 

SMM 9.3 (Activity Hazard Analysis (Job Safety Analysis)) defines the AHA/JSA process as “a 

documented systematic process that identifies and assesses existing and potential health and 

safety hazards associated with particular tasks and jobs.”  SMM 9.3.4 further defines an AHA as 

a technique that focuses on job tasks as a way to identify hazards before they occur.  SMM 

9.3.5.2. defines the AHA/JSA process thusly: “A detailed plan for the operation is made.  Tasks 

are defined and assigned, methods of control are reviewed, and work practices discussed.”   

Per SMM 9.3.5.1, all work that has a high risk potential is performed only after an AHA is 

conducted.  The Master is responsible for ensuring compliance with this policy.  The person 

leading each job is responsible for conducting each AHA.  All employees must follow the safe 

work practices and procedures required by or developed pursuant to regulations and the AHA 

(JSA).  Per SMM 9.3.6., an AHA is recorded on Form SMF 9.3 

The highly unusual process by which the [VESSEL]’s tow was built on August 18, 2017 had 

high risk potential, and thus triggered the requirement for conducting an AHA. The crew 

recognized the high risk potential – the highly experienced deckhand kept saying words to the 

effect of “Man, this thing isn’t safe.  We shouldn’t be doing this…,” while the other credentialed 

operator, Captain , also said words to the effect of “I ain’t never seen them do it like Ted White

this.”   
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In addition, many risk factors for back injury identified in SMM 2.31 S (Proper Lifting 

techniques/Back Safety) were present during this operation.  These include 2.31.5.2. heavy 

lifting and heavy work, frequent lifting, and prolonged standing.  While there is no specific 

guidance on the prevention of arm or shoulder injuries, there is no reason to believe that these 

identified risk factors would not have increased the risk of the type of injury plaintiff sustained.  

The master was charged with ensuring the safety of the crew, which should have included 

recognition of these heightened risk factors during an unusually long operation involving 

exceptional and prolonged physical activity by the deckhands. 

Yet no AHA was conducted; or at a minimum, there is no completed Form 9.3 documenting that 

one occurred, as company policy required.  This failure by the [VESSEL] crew to conduct the 

required hazard analysis, in an evolution that was unusual and obviously risky, and that led to a 

highly foreseeable injury to plaintiff, violated an applicable safety rule, and thus breached the 

standard of care the company adopted for itself. 

2.  Stop work authority 

SMM 2.1 S (Safety Policy and Stop Work Authority), as already discussed, states 

[COMPANY]’s “commit[ment] to ensuring the prevention of injury . . . by establishing a policy 

of operational and procedural guidelines for all personnel within the organization.”  One such 

policy is the stop work authority program. SMM 2.1.5.1. provides that 

[a]ll employees have the authority to suspend individual tasks or group operations 

when the control of risk is not clearly established or understood.  It is company 

policy that all employees . . . have the authority and obligation to stop any task or 

operation where concerns or questions exist regarding the control of risk.  No 

work will resume until all stop work issues have been adequately addressed and 

all parties agree on the resolution.  All employees are responsible to initiate a stop 

work intervention when warranted.  Supervisors are responsible to create a culture 

where SWA is exercised freely . . . . 

By this policy, the deckhand for sure, and Captain White quite possibly, had an obligation to stop 

the towing evolution that he (or they) identified as dangerous.  Per SMM 2.1.6, each stop work 

action is to be initially recorded on the S.T.O.P. card, then noted in the S.T.O.P. log (SMF 2.1), 

and then recorded in SMF 9.2.  No such documents have been produced.  This fact, coupled with 

plaintiff’s description of the operation continuing until it was completed, demonstrates that none 

of the crew fulfilled their obligation to exercise their stop work authority, despite their “concerns 

or questions . . . regarding the control of risk.” 

An additional point to make here is that the experienced deckhand who recognized the inherently 

dangerous situation did not feel empowered to say anything to the operator on watch, or to 

otherwise raise the concern above his level. This represents a clear breakdown of the safety 

management system. 

 

 



16 
 

3.  Tow, gear, and personal procedures violated during the towing evolution 

Aside from the failure to conduct an AHA or to exercise SWA authority to pause or stop the 

patently dangerous evolution, many aspects of that evolution were conducted in violation of the 

SMM, and thus breached the standard of care owed by the company to plaintiff.  These will be 

summarized below. 

a.  SMM 7.10 Making and Breaking Tow 

SMM 7.10.1 states that “[t]he safety of our employees . . . can be greatly enhanced if tows are 

made up and broken down in accordance with industry and company best practices.”  Further, 

per SMM 7.10.5.1, “[t]he towing arrangement and procedures should be such as to reduce to a 

minimum any danger to personnel during the towing operation.”  According to SMM 7.10.3, the 

master is responsible, inter alia, for (1) the towing operation (2) ensuring that all relevant safety 

measures are implemented (3) at all times, the safety of his crew; (4) to stop operations that 

threaten the safety of the . . . crew; and (5) ensure that a risk analysis has been performed in 

accordance with the specific work scope. 

It seems patently obvious that the evolution plaintiff describes that led to his injury – a procedure 

the credentialed operator had never seen done before - was not done in accordance with industry 

standards, and thus violated the SMM.  In addition, the master failed to fulfill some or all of the 

listed responsibilities, which again violated the SMM.  These violations may well have played a 

causal role in the injuries plaintiff sustained. 

b.  SMM 2.2 S Vessel Safety Rules 

 

This section of the SMM contains a long list of safety rules.  Per SMM 2.2.2, the Director of 

Safety and Compliance/Master is responsible for reviewing vessel safety rules with each new 

employee during new hire orientation.  Per SMM 2.2.3, all employees must follow the safety 

rules at all time.  Relevant rules include: 

 

G.  All newly hired personnel must be aware that hazards are involved in learning a new job. 

 

GG.  When transporting rigging or lines, always carry the equipment as taught 

XX.  Remember to use proper body mechanics when lifting, pulling, or pushing on a ratchet 

YY.  Proper body mechanics include: (1) keep back bowed in (straight) and locked; (2) bend the 

knees; (3) transfer body weight through one arm if necessary; and (4) lift, push, or pull with arms 

and legs rather than the back. 

In violation of company policy, plaintiff was not provided the required orientation, and thus was 

not made aware of these safety rules.  Had those responsible for compliance followed the 

required standard of care, plaintiff may have been more aware of the hazards associated with 

working with rigging, and better able to apply the proper body mechanics so that the injury he 

suffered could have been avoided or prevented. 
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c.  SMM 2.12 S Handling face wires and rigging 

 

Company policy with respect to handling face wires and rigging is to operate in as safe a manner 

as possible and in compliance with OSHA 1915.111-116.  Per SMM 2.12.2, the captain is 

responsible for ensuring implementation of the handling policy, and the crew is responsible for 

adhering to the policy.  Relevant components of the policy are as follows: 

2.12.5.1 (4.)  Safe vessel rigging procedures include:  (1) use PPE; (4) lift rigging with knees, not 

back; (6) pass rigging from one person to another safely (don’t throw, etc.) 

2.12.5.1.(14).  The operator on duty should keep an eye on deckhands when they are working 

with rigging. 

2.12.5.2 All gear and equipment provided by the employer for rigging shall be inspected before 

each shift . . . to ensure that it is safe [this is an OSHA requirement] 

SMM 10.6.1.  It is the company policy to inspect the tow wire and all associated towing 

equipment before, during, and after the tow. 

It is virtually certain that the rigging was not inspected before the tow and/or before the shift in 

which plaintiff was injured. Either way, the captain was responsible for ensuring that rigging was 

handled in accordance with company policy, and the operator on duty was specifically 

responsible for keeping an eye on the deckhands to ensure they were engaging in safe rigging 

procedures.  Plaintiff’s deposition description of how he was handling the rigging and associated 

equipment is almost certainly not compliant with company rules and industry standards, as set 

out in SMM 2.2 S and SMM 2.12 S.  Yet there is no evidence that the captain or operator on 

watch exercised his responsibilities to correct plaintiff’s incorrect technique.  This failure almost 

certainly played a material and causal role in the injury plaintiff suffered. 

B.3. Plaintiff’s disembarkation from the vessel  

Plaintiff’s disembarkation from the vessel violated company policy, OSHA standards, and all 

precepts of good seamanship. 

In his deposition, plaintiff describes his departure from the [VESSEL] as being as bungled an 

evolution as the making up of the tow that led to his injury.  According to him, the tug (which 

had no tow) pushed bow-first into the river bank, where it was being rocked back and forth due 

to environmental effects, with the intent that plaintiff step/jump to the river bank.  As he jumped 

2-3 feet toward the soft mud along the river bank, the tug rocked backward, and it became clear 

that plaintiff was not going to make it to dry land.  Had the deckhand not grabbed his lifejacket 

and held him in place, he might have gone under the boat when it rocked forward again.  

Plaintiff’s arm was forced upward when the deckhand grabbed and held his life jacket, causing 

him significant pain.  He recalls saying something to the effect of, “Let go, dude.  You are killing 

my arm” to the other deckhand while he was holding plaintiff’s lifejacket.  He recalls the 

deckhand telling him something to the effect of, “Dude, if I let you go, you are under the boat.”  

Plaintiff believes that the other deckhand saved his life, and has subsequently thanked him for 

doing so.   
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DMS’s policy is to provide for safe access and egress to and from its vessels.  SMM 2.32.1.  This 

policy is reinforced by Rule “Y” in SMM 2.2 S  (Safety Rules) to “[n]ever try jumping from 

barge to dock.”  This case involved neither a barge or a dock, but rather a tug and a mucky river 

bank.  But surely the underlying precept and principle remain the same.  If so, the leap from the 

boat to shore, in full view of the corporate Safety and Compliance Officer, no less, was done in 

violation of a company safety rule. 

In the alternative, the company policy, as set out in SMM 2.32.5.1.(c)(2) and (3), is that unless 

employees can step safely to or from the wharf, float, barge, or river towboat, . . . a safe walkway 

meeting the requirements of paragraph (a)(7) of this section shall be provided.  The means of 

access shall be in accordance with the requirements of paragraphs (a)(9), (10), and (11) of this 

section.  Per paragraph (a)(7), if the foot of the gangway is more than one foot away from the 

edge of the apron, the space between them shall be bridged by a firm walkway equipped with 

railings, with a minimum height of approximately 33 inches with midrails on both sides.  As for 

means of access, paragraphs (a)(9)-(a)(11) state that when the upper end of the means of access 

rests on or flush with the top of the bulwark, substantial steps properly secured and equipped 

with at least one substantial handrail approximately 33 inches in height shall be provided 

between the top of the bulwark and the deck; obstructions shall not be laid on or across the 

gangway; and the means of access shall be adequately illuminated for its full length. 

Confusingly, under SMM 2.32.5.1.(d) (Jacob’s ladder), there is this excerpt (whether or not it 

relates specifically to 2.32.5.1(d), or to 2.32.5.1. generally, is not clear): 

When employees cannot step safely to or from the wharf and a float, barge, or 

river towboat, either a ramp meeting the requirements of paragraph (a) of this 

section or a safe walkway meeting the requirements of 1918.22(f) shall be 

provided. When a ramp or walkway cannot be used, a straight ladder meeting the 

requirements of 1918.24 and extending at least three feet (.91 m) above the upper 

landing surface and adequately secured or held against shifting or slipping shall 

be provided. When neither a walkway nor a straight ladder can be used, a Jacob's 

ladder meeting the requirements of 1918.23 shall be provided. 

Whether this policy supersedes, complements, or is an alternative to the policy stated in 

2.32.5.1.(c)(2) is not clear.  What 1918.22(f), 1918.23, or 1918.24 relate to is not made 

clear.
17

  Realistically, there is no way that any crewmembers (or, likely, [COMPANY] 

corporate officials) could understand what this policy says. 

What is clear is that the general [COMPANY] precept of safe access to and from its 

vessels was violated in this case.  As plaintiff describes in his deposition, he could have 

been overrun by the towboat if he would have disembarked as intended, which would 

have put his safety, and even his life, in jeopardy.  No ramps, walkways, ladders, or 

Jacob’s ladders were used after it became clear that the original plan was dangerous.  

                                                           
17

 In actuality, they are intended as cites, or references, to the respective sections in 29 CFR.  This displays 
COMPANY’s intent that its access and egress procedures be OSHA compliant; but it also displays COMPANY’s 
inability to craft an SMM that set meaningful standards, policies, and procedures for its employees to follow. 
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There was no semblance of an effort to comply with the SMM.  A more fittingly grim, 

and representative, end to plaintiff’s tenure aboard the [VESSEL] could not have been 

conjured.
18

 

C.  Reporting requirements related to plaintiff’s injury and other events 

1.  [COMPANY] violated applicable regulations and its SMM by failing to immediately report 

plaintiff’s injury to the Coast Guard. 

46 CFR § 4.05-1 (Notice of marine casualty) provides in subsection (a) that 

[i]mmediately after the addressing of resultant safety concerns, the owner, agent, 

master, operator, or person in charge, shall notify the nearest Sector Office, 

Marine Inspection Office or Coast Guard Group Office whenever a vessel is 

involved in a marine casualty consisting in – 

(6) An injury that requires professional medical treatment (treatment beyond first 

aid) and, if the person is engaged or employed on board a vessel in commercial 

service, that renders the individual unfit to perform his or her routine duties. 

That such a casualty occurred aboard [VESSEL] on August 18, 2017 involving plaintiff 

is indisputable – [COMPANY] itself acknowledged that such an injury had occurred by 

checking the corresponding box on the CG-2692 submitted by [COMPANY] on August 

23, 2017.  There is no evidence that any notice was provided to the Coast Guard before 

the CG-2692 was submitted five days after the incident.
19

  By failing to provide 

immediate notice, [COMPANY] violated not only applicable regulations, but also their 

own safety rules and procedures. 

2.  [COMPANY] also violated applicable regulations and its SMM by failing to immediately 

report an unintentional grounding to the Coast Guard 

In his deposition, plaintiff describes how the [VESSEL] and its tow grounded on the date of his 

injury when the operator on watch took a turn too wide.  Deposition at 116.   

46 CFR § 4.05-1 (Notice of marine casualty) provides in subsection (a) that 

[i]mmediately after the addressing of resultant safety concerns, the owner, agent, 

master, operator, or person in charge, shall notify the nearest Sector Office, 

Marine Inspection Office or Coast Guard Group Office whenever a vessel is 

involved in a marine casualty consisting in – 

 (1) An unintended grounding, 

                                                           
18

 It may well be the case that a heightened duty of care was required in view of plaintiff’s injury.  The injury may 
have prevented him from accomplishing the intended evolution as well as an uninjured person could.  There was 
also a risk of re-injury or aggravation if plaintiff fell or otherwise experienced difficulties – which is precisely what 
happened in this case. 
19

 Mr. , the Operations Manager who submitted the CG-2692, completed a written statement on August 21, Barras
2017.  Despite enumerating the chronological events related to plaintiff’s injury and the corporate response 
thereto, the statement makes no mention of Mr.  reporting the injury to the Coast Guard. Barras
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It might be contended that this was just a “bump and go” grounding, which is not a reportable 

marine casualty.  Regarding “bump and go” groundings, Enclosure (1) to NVIC 01-15
20

  states 

that: 

The Coast Guard will not consider an unintended grounding to be a reportable 

marine casualty under 46 CFR Part 4.05 if the grounding can be classified as a 

“bump and go.” “Bump and go” groundings are occurrences where the involved 

vessel master or licensed mate on watch attests that the grounding (including 

grounded barges under the control of a towing vessel) was only momentary (e.g., 

reversing engines frees the grounded vessel on the first attempt, no assist vessel is 

needed to free the vessel, all towing connections remain intact) and that the 

grounding did not result in any other marine casualty criteria being met as defined 

in 46 CFR Part 4.05-1(a)(3) through (8). Initial notifications of “bump and go” 

groundings must still be made to the appropriate Coast Guard Command Center 

as a hazardous condition per 33 CFR Part 160.216. 

From Plaintiff’s description, the grounding was more than momentary, and thus was a 

reportable marine casualty.  Even if it was not, it was still reportable as a hazardous 

condition.  This incident warrants further examination.  If required notification was not 

made, as with the failure to notify the Coast Guard regarding plaintiff’s injury, this 

constitutes further evidence of [COMPANY]’s culture of regulatory non-compliance, and 

of their casual disregard of both the government’s and their own safety rules and 

procedures. 

IX.  Conclusion 

SMM 1.2 (Definitions) defines “unsafe practice” as a “habitual or customary action or method, 

or a single action, that creates a significant risk of harm to life . . . or that contravenes a 

recognized standard of care.”   This reports documents numerous and substantial 

“contraventions” of the applicable standard of care provided by the “comprehensive safety policy 

establishing rules and procedures for safe operations and conduct at all levels” prescribed by 

DMS through its TSMS and SMM.  These contraventions (i.e. breaches) occurred at all levels of 

the company, from the corporate officials who adopted and implemented the safety policies and 

procedures, to the credentialed operators who were supposed to have followed the procedures 

themselves, and to have exercised their supervisory authority to ensure the procedures were 

followed by their subordinates, including the plaintiff.   

This report demonstrates that [COMPANY] failed in its goal to “create a culture in which HSSE 

is paramount;” in reality, HSSE considerations were routinely and blatantly ignored.  The report 

also documents that [COMPANY] failed  to “[e]ducat[e] . . . all personnel to assure that all 

personnel [were] aware of laws, regulations, and best practices, [knew] how their duties and 

operations may affect the vessel, crew and other equipment, and [knew] and follow[ed] company 

                                                           
20

  NAVIGATION AND VESSEL INSPECTION CIRCULAR NO. 01-15, Subj: TITLE 46, CODE OF FEDERAL REGULATIONS 
(CFR), PART 4 MARINE CASUALTY REPORTING PROCEDURES GUIDE WITH ASSOCIATED STANDARD 
INTERPRETATIONS, July 21, 2015. 
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policies and procedures for safe operations and behavior,” which was a pillar of [COMPANY]’s 

plan to implement its safety policy.  There is no evidence that [COMPANY] meaningfully 

carried out two other pillars of its plan to implement the safety policy, those being “[d]isciplinary 

rules for safety policy violations” and “[e]nforcement of the safety policy through inspections, 

recordkeeping, and internal compliance reviews, manager and employee cooperation in reporting 

equipment problems, violations and accidents that have an impact on safe operations.”  Finally, it 

appears that [COMPANY] failed miserably in operationalizing its goal that “[t]he development 

and implementation of [the [COMPANY] safety] policy is ongoing.  All company personnel are 

to be included and to actively participate in the development and continuing improvement of this 

TSMS.” 

As a result of these findings, I believe that [COMPANY] breached its duty of care toward 

plaintiff.  I further believe that these breaches and their consequences rendered the 

[VESSEL] unseaworthy. 

Disclaimer 

The opinions expressed in this report are based on my review of the material and the application 

of my knowledge and experience to that material, recognizing that conflict often exists between 

the accounts of witnesses and various items of documentation.  This report is not an attempt to 

address the credibility of witnesses, nor to resolve the conflicts, unless such can be done within 

the extrinsic evidence presented. 

I reserve the right to amend my opinion or this report should additional material become 

available. 

Sincerely, 

/s/ 

Andrew J. Norris 
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